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I. Authority 
 
 
  
 The Code of Virginia, §30-156, authorizes the Virginia State Crime Commission 
to study, report and make recommendations on all areas of public safety and protection.  
Additionally, the Commission is to study matters “… including apprehension, trial and 
punishment of criminal offenders.”  Section 30-158(3) provides the Commission the 
power to “… conduct studies and gather information and data in order to accomplish its 
purposes as set forth in §30-156. . .and formulate its recommendations to the Governor 
and the General Assembly.” 
 

Using the statutory authority granted to the Crime Commission, the staff 
conducted a study on the U. S. Supreme Court’s decision in Atkins v. Virginia and the 
execution of the mentally retarded.   

 
 
II. Executive Summary 
 
 The United States Supreme Court, in Atkins v. Virginia, ruled that it is a violation 
of the Eighth Amendment (cruel and unusual punishment) to impose a death sentence on 
someone who is mentally retarded.  This decision explicitly overturned the Court’s 1989 
ruling on this issue, and stated that, “As was our approach … with regard to insanity, ‘we 
leave to the State[s] the task of developing appropriate ways to enforce the constitutional 
restriction upon its execution of sentences.”  Consequently, the Virginia State Crime 
Commission formed a legislative Sub-Committee to examine this decision and draft 
legislation to bring Virginia’s laws into conformity with this new constitutional mandate.  
Based upon the Sub-Committee’s work, the Virginia State Crime Commission adopted 
the following recommendations and drafted model legislation to encompass them.  
  

Recommendation 1 
 

Amend §18.2-10 of the Code of Virginia to specify that a person who is mentally 
retarded is not eligible for the death penalty. 
 
Recommendation 2 
 
Amend the Code of Virginia to require the determination of mental retardation 
should be made by the jury as part of sentencing. 
 
Recommendation 3 
 
Amend the Code of Virginia to require the defendant bear the burden of proving 
his/her mental retardation using a standard of preponderance of the evidence. 
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Recommendation 4 
 
Amend the Code of Virginia to include a definition of mental retardation which 
states:  
 “Mentally retarded” means a disability, originating before the age of 18 
years, characterized by: 

(i) significantly sub-average intellectual functioning as expressed by 
performance on a standardized measure of intellectual functioning 
carried out in conformity with accepted professional practice, that 
is at least 2 standard deviations below the mean, considering the 
standard error of measurement for the specific instruments used 
and, 

(ii) substantial limitations in adaptive behavior as expressed in 
conceptual, social, and practical adaptive skills. 

 
Recommendation 5: 
 
Modify the definition of mental retardation in §37.1-1 to make the definition 
consistent throughout the Code of Virginia. 

   
 
III. Methodology 
 

The Virginia State Crime Commission utilized five research methodologies to 
examine how Virginia state courts will procedurally address the execution of mentally 
retarded offenders, as a result of the Atkins v. Virginia decision.  First, a Sub-Committee 
of the Virginia State Crime Commission was formed, consisting of representatives of the 
various agencies and organizations concerned with the legal issues surrounding the 
execution of the mentally retarded.  Specifically, the Sub-Committee consisted of 
Virginia state senators and delegates from the Crime Commission, the House Courts of 
Justice Committee and the Senate Courts of Justice Committee, as well as representatives 
from the private defense bar, the Public Defender Commission, the Governor’s Office, 
and academia.1  The Sub-Committee met on three occasions to analyze the objective-
driven research conducted by Crime Commission staff. 

 
Second, staff reviewed the issues and factors addressed by the Supreme Court in 

the Atkins decision.2  Third, staff conducted a national literary review on recent case law 
involving death penalty issues and the mentally retarded, as well as national studies on 
the definition of mental retardation.  Fourth, other states’ statutes were examined to 
determine their definitions of mental retardation, as well as their handling of the 
procedural issues involved in the execution of the mentally retarded.  Finally, a Clinical 
Advisory Group was established to assist the Sub-Committee with the development of 
Virginia’s definition of mental retardation in a legal setting.  The Clinical Advisory 
Group was under the direction of the Director of the Institute of Law and Psychiatry. 
                                                      
1 See Appendix A for Sub-Committee membership. 
2 See Appendix B for Atkins v. Virginia opinion. 
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IV. Background 
 
 The United States Supreme Court, in Atkins v. Virginia,3 ruled that it is a 
violation of the Eighth Amendment (cruel and unusual punishment) to impose a death 
sentence on someone who is mentally retarded.  This decision explicitly overturned the 
Court’s 1989 ruling on this issue.4  In Atkins, the Court based its opinion on two main 
points.5  First, the Court noted “the consistency of the direction of change” in the fact that 
a growing number of states have prohibited capital punishment for the mentally retarded.6  
Second, the Court made an independent evaluation that the mentally retarded have 
diminished capacities, and the justifications for capital punishment that exist for other 
defendants do not exist for the mentally retarded.7 
 
 In examining the recent legislative trend of other states, the Supreme Court noted 
that in those states that currently have the death penalty; eighteen expressly prohibit the 
execution of the mentally retarded, as does federal legislation applicable to capital federal 
crimes.8  Additionally, of those states that theoretically allow for the execution of the 
mentally retarded, some have not carried out an execution in decades,9 and of those that 
do carry out regular executions, the execution of mentally retarded defendants is 
extremely rare.10   
 
 In addition to this “national trend,” the Court discussed the general culpability of 
the mentally retarded, and how the usual justifications for the death penalty do not apply 
to them.  In dicta, the Court stated that the mentally retarded can be criminally 
responsible and should be punished when they commit crimes.  However, because of 
disabilities in reasoning, judgment, and impulse control, the mentally retarded act with 
lesser moral culpability.11  While the mentally retarded may know the difference between 
right and wrong, they have “diminished capacities to understand and process information, 
to communicate, to abstract from mistakes and learn from experience, to engage in 
logical reasoning, to control impulses, and to understand the reactions of others.”12  The 
Court also discussed how the mentally retarded tend to be “followers rather than leaders,” 

                                                      
3 Atkins v. Virginia, 536 U.S. __, 122 S. Ct. 2242 (2002).  Further cites will be to the Supreme Court 
Reporter. 
4 Penry v. Lynaugh, 492 U.S. 302 (1989). 
5 “[W]e shall first review the judgment of legislatures that have addressed the suitability of imposing the 
death penalty on the mentally retarded and then consider reasons for agreeing or disagreeing with their 
judgment.”  Atkins v. Virginia, 122 S. Ct. 2242, 2248 (2002). 
6 Atkins, 122 S. Ct. at 2249. 
7 Atkins, 122 S. Ct. at 2250-52. 
8 The states noted by the Supreme Court as expressly prohibiting the death penalty for the mentally 
retarded are: Georgia, Maryland, Kentucky, Tennessee, New Mexico, Arkansas, Colorado, Washington, 
Indiana, Kansas, New York, Nebraska, South Dakota, Arizona, Connecticut, Florida, Missouri, and North 
Carolina.  Atkins, 122 S. Ct. at 2248.  
9 The Supreme Court identifies New Hampshire and New Jersey as two such states.  Atkins, 122 S. Ct. at 
2249. 
10 The Supreme Court states that there have only been five defendants, with a known IQ less than 70, that 
have been executed since Penry was decided.  Atkins, 122 S. Ct. at 2249. 
11 Atkins, 122 S. Ct. at 2251. 
12 Id., at 2250. 
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holding that their “deficiencies do not warrant an exemption from criminal sanctions, but 
they do diminish their personal culpability.”13 
 
 Based upon the social purposes served by the death penalty, the Supreme Court 
noted two justifications for its imposition: retribution and the deterrence of capital crimes 
by others.14  Neither justification exists, according to the Supreme Court, when dealing 
with the mentally retarded.  Just as the culpability of the “average murderer” is 
insufficient to justify the death penalty, so to does the lesser culpability of the mentally 
retarded not merit this form of retribution.15  Deterrence is not served by executing the 
mentally retarded, as their cognitive and behavioral impairments make it less likely that 
they can process the possibility of a death sentence when they act, and hence control their 
impulses.16   
 
 Finally, the Supreme Court discussed the possible errors that can occur in capital 
cases as a result of a defendant’s mental retardation:  For example, there is a greater 
possibility of mentally retarded persons making false confessions, a lesser ability for 
them to make a persuasive showing of mitigation, a lesser ability to give meaningful 
assistance to their lawyers, the likelihood that they will make poor witnesses, and the 
possibility that their demeanor may create “an unwarranted impression of lack of remorse 
for their crimes.”17  Therefore, such defendants “in the aggregate face a special risk of 
wrongful execution.”18  In conclusion, the Court held that in “construing and applying the 
Eighth Amendment in the light of our ‘evolving standards of decency,’…such 
punishment is excessive and that the Constitution ‘places a substantive restriction on the 
State’s power to take the life of a mentally retarded offender.”19   
 
 
V. Definitions and Procedural Questions 
 
 The Virginia State Crime Commission was advised of the medical and forensic 
issues involved with determining mental retardation by a Clinical Advisory Group 
consisting of statewide mental health experts.  The Clinical Advisory Group identified 
definitional criteria, causal and manifestation criteria, and practical assessment criteria for 
use in a legal, criminal justice environment.20 
 
 Based on the examination of both forensic and legal topics, the Crime 
Commission addressed four main issues when deciding on the statutory parameters 
needed to respond to the Akins v. Virginia decision.  These issues were: 

• What is the appropriate definition of mental retardation for purposes of the death 

                                                      
13 Id., at 2250-51. 
14 Atkins, 122 S. Ct. 2251, citing Gregg v. Georgia, 428 U.S. 153, 183 (1976). 
15 Id. at  2251. 
16 Id. at 2251. 
17 Id. at 2252. 
18 Id. at 2252. 
19 Id. at 2252. 
20 See Appendix C for presentation materials. 
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penalty; 
• What point in the trial process should the issue of retardation be heard; 
• Who should make the determination of mental retardation; and, 
• What standard of proof should the defendant have to prove for mental retardation. 

A discussion of each of these issues follows. 
 
Issue 1:  What is the Definition 
  
 Despite the extensive dicta that the Supreme Court issued in Atkins, the opinion 
does not give much specific guidance as to how the states should effect the Court’s 
mandate.  While noting that “not all defendants who claim to be mentally retarded will be 
so impaired as to fall within the range of mentally retarded offenders about whom there is 
a national consensus,”21 the Court ultimately stated: 
 

As was our approach in Ford v. Wainwright, with regard to 
insanity, “we leave to the State[s] the task of developing 
appropriate ways to enforce the constitutional restriction 
upon its execution of sentences.22   

 
However, immediately preceding this passage, the Court states that disputes on this issue 
generally revolve around “determining which offenders are in fact retarded.”  And, in the 
Court’s footnote for the indented passage, they write “The [various] statutory definitions 
of mental retardation are not identical, but generally conform to the clinical definitions 
set forth in n. 3, supra.”23  Note 3, in turn, refers specifically to two of the standard 
definitions for mental retardation used by clinicians: the American Association of Mental 
Retardation (AAMR) definition, and the American Psychiatric Association (APA) 
definition.  Thus, it could be interpreted that the Supreme Court is acknowledging that a 
definition of mental retardation should have some relationship to a clinical definition.24 
 
 The Supreme Court appears to have emphasized the importance of clinical 
definitions in its discussion of mental retardation vis-à-vis current state statutes.25 Most of 
the current state statutes define mental retardation as consisting of a three-pronged test, or 
having three components: (1) sub-average, general intellectual functioning, (2) 
substantial deficit in adaptive behavior, and (3) the condition must be manifested during 
the developmental period. (See Appendix E).  These definitions comport with current 
                                                      
21 Id. at 2250. 
22 Id. at 2250, additional citations omitted. 
23 Id. at 2250, n. 22. 
24 This was the approach initially adopted by the Clinical Advisory Group to the Atkins Sub-Committee, 
see Attachment D, and later adopted by both the Sub-Committee and the Crime Commission.  The 
definition of “mental retardation” chosen is essentially the same as that currently put forth in the most 
recent edition of the AAMR manual.  See R. Luckasson, et al., Mental Retardation: Definition, 
Classification, and Systems of Supports (10th ed. 2002).  The AAMR definition given by the Supreme 
Court in their Atkins opinion is from the 9th edition.  Atkins v. Virginia, 122 S. Ct. 2242, 2245, n. 3 (2002).  
It should also be noted that Justice Scalia, in his dissent, interprets the majority’s opinion as concluding 
“that no one who is even slightly mentally retarded can have sufficient moral responsibility to be subjected 
to capital punishment for any crime.”  Atkins, 122 S. Ct. at 2260. 
25 Atkins v. Virginia, 122 S. Ct. 2242, 2249-50 (2002). 
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clinical assessments of mental retardation.26  Based upon the general discussion in the 
Atkins decision, and current clinical definitions, the Clinical Advisory Group 
recommended a similar three-pronged approach to defining mental retardation for 
purposes of capital trials. (See Appendix D).  This definition was: 

 
Mentally retarded means a disability, originating before the age of 18 years, 
characterized by: 

(iii) significantly sub-average intellectual functioning as expressed by 
performance on a standardized measure of intellectual functioning 
carried out in conformity with accepted professional practice, that 
is at least 2 standard deviations below the mean, considering the 
standard error of measurement for the specific instruments used 
and, 

(iv) substantial limitations in adaptive behavior as expressed in 
conceptual, social, and practical adaptive skills. 

 
It was the recommendation of the both the Sub-committee and the Crime Commission to 
adopt the definition proposed by the Clinical Advisory Group.27  In order to prevent 
inconsistencies in the Code of Virginia, it was also recommended that the definition of 
mental retardation found in Title 37.1 of the Code be modified to comport with the 
definition used in Title 18.2. 
 
Issue 2:  When is Determination Made 
  
 The Atkins opinion does not give any particular mandate as to when a 
determination of a defendant’s possible mental retardation should be made in the criminal 
justice process.  However, in the decision, the Court states that mentally retarded persons 
are frequently competent to stand trial and that “their deficiencies do not warrant an 
exception from criminal sanctions, but they do diminish their personal culpability.”28    
Thus, as long as a state develops some type of procedural process that protects the 
defendant’s Eighth Amendment rights not to be executed if mentally retarded, and that 
procedure comports with due process,29 it will be acceptable. 
 
 A review of those states which currently have statutes prohibiting the execution of 
the mentally retarded reveals: eight of them make that determination either before trial, or 
during the guilt/innocence phase of the proceedings.30  Nine states have the determination 
made after trial, during, or after sentencing.31  Two states allow the determination to be 

                                                      
26 Id. 
27 While the Clinical Advisory Group definition included the phrase “substantial limitations in intellectual 
functioning,” the Crime Commission decided to use “significant limitation,” which is the precise language 
found in the actual AAMR definition. 
28 Atkins v. Virginia, 122 S. Ct. 2242, 2250-51 (2002). 
29 U.S. Const. amend. XIV. 
30 Ariz. Rev. Stat. § 13-703 (2002); Colo. Rev. Stat. § 16-9-402 (2002); GA Code Ann. § 17-7-131 (2001); 
Ind. Code § 35-36-9-3 (2002); KY Rev. Stat. Ann. § 532.135 (2002); NY Crim. Proc. Law § 400.27 
(2002); S.D. Codified Laws § 23A-27A-26.3 (2002); and, Tenn. Code Ann. § 39-13-203 (2002).   
31 Conn. Gen. Stat. Ann. § 53a-46a(h) (2002); Del. Code Ann. Tit. 11, § 402 (2002); FLA, Stat. Ann. 
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made twice, both before trial and during sentencing.32 
 
 As the Atkins decision holds that a mentally retarded defendant who is charged 
with a capital crime can be tried, and punished (though not with a death sentence), the 
situation is analogous to a defendant who, because of extenuating circumstances, is found 
by a trier of fact to not be deserving of the death penalty.  Adopting the mandate of 
Atkins to Virginia’s current process of a bi-furcated trial in death penalty cases,33 it is the 
recommendation of the Crime Commission that a determination of a defendant’s 
ineligibility for the death penalty be made during sentencing proceedings.  Such a process 
would be constitutional, and would involve the least modification of Virginia’s current 
criminal process in capital cases. 
 
Issue 3:  Who should make the Determination 
  
 As with the procedural question of when the determination of mental retardation 
should be made, the Atkins decision is similarly silent as to whether such a factual 
determination of mental retardation should be made by a judge or a jury.  A review of 
other state statutes reveals: 

• 14 states have the determination made by a judge,34 
• 3 states have determination by a jury,35 and 
• 2 states allow the determination to be made by either a judge or jury.36 

 
 It would appear, therefore, that there is no definite constitutional guidance as to a 
correct entity to make such findings of facts.  However, in the recent case of Ring v. 
Arizona,37 the Supreme Court held that it was unconstitutional for a state to allow a judge 
to determine the existence of aggravating factors, outside the jury.  If a fact can 
“increase” the potential punishment for a crime, it must be determined by a jury. 
 
 While not completely dispositive of this issue, as it dealt with aggravating 
sentencing factors, rather than mitigating factors, the Ring opinion may indicate the 
United States Supreme Court will increasingly insist in the future that all factual 
determinations in capital trials be made by a jury.  Therefore, it is the recommendation of 
the Crime Commission that Atkins determinations of mental retardation be made by 
                                                                                                                                                              
§921.137 (2001); KAN. Stat. Ann. § 21-4623 (2001); MD. Code Ann., Criminal Law §2-202; MO. Rev. 
Stat. § 565.030.1 (2001); Neb. Rev. Stat. § 28-105.01 (2002), N.M. Stat. Ann. § 31-20A-2.1 (2001); and, 
Wash. Rev. Code Ann. § 10.95.030 (2002). 
32 Ark. Code Ann. § 5-4-618 (2002) and N.C. Gen. Stat. § 15A-2005. 
33 See Va. Code §§ 19.2-264.2, 19.2-264.4. 
34 Ariz. Rev. Stat. § 13-703 (2002); Colo. Rev. Stat. § 16-9-402 (2002); ); Del. Code Ann. Tit. 11, § 402 
(2002); FLA. Stat. Ann. §921.137 (2001); GA Code Ann. § 17-7-131 (2001); Ind. Code § 35-36-9-3 
(2002); KAN. Stat. Ann. § 21-4623 (2001); KY Rev. Stat. Ann. § 532.135 (2002); Neb. Rev. Stat. § 28-
105.01 (2002), N.M. Stat. Ann. § 31-20A-2.1 (2001); NY Crim. Proc. Law § 400.27; S.D. Codified Laws § 
23A-27A-26.3 (2002); Tenn. Code Ann. § 39-13-203 (2002); and, Wash. Rev. Code Ann. § 10.95.030 
(2002). 
35  Conn. Gen. Stat. Ann. § 53a-46a(h) (2002); MD. Code Ann., Criminal Law § 2-202 (2002); and, MO. 
Rev. Stat. § 565.030.1 (2001);  
36 Ark. Code Ann. § 5-4-618 (2002) and N.C. Gen. Stat. § 15A-2005 (2002). 
37 Ring v. Arizona, 536 U.S. __, 122 S. Ct. 2428 (2002). 
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juries, whenever there is a jury trial in a capital case.38 
 
Issue 4:  What should be the Standard of Proof 
 
 As to what standard of proof the defendant must use, fourteen states have a 
standard of “preponderance of the evidence” that the defendant is mentally retarded.39  
Five states have a standard of “clear and convincing evidence.”40  Unlike the previous 
procedural questions, there is constitutional guidance on the issue of the appropriate 
standard of proof.   
 
 In Cooper v. Oklahoma,41 the United States Supreme Court, in a unanimous 
decision, announced that a state could not compel a defendant to use the standard of 
“clear and convincing” evidence in establishing incompetence to stand trial.  In reaching 
this decision, the Court discussed the problem with requiring defendants to meet a higher 
standard of proof than “preponderance of the evidence” when dealing with due process 
rights in criminal trials.  If a higher burden is placed on defendants to establish their 
incompetency to stand trial, it could result in defendants who are “more likely than not” 
incompetent, but are still tried, convicted, and even executed, simply because they are 
unable to meet the higher standard.  The Constitution does not permit this in situations 
where a fundamental right, such as due process, is involved. 
 
 It should also be noted that currently in Virginia, a defendant asserting an insanity 
defense must show by “the greater weight of the evidence,” a “preponderance” standard 
of proof, that he was insane at the time of trial.42   Competency in Virginia must also be 
proven by the defendant using a preponderance standard.43  Because of the reasoning 
employed by the United States Supreme Court in Cooper, and because defendants 
currently employ a “preponderance” standard for insanity and competency claims, it is 
the recommendation of the Crime Commission that the defendant prove his Atkins claim 
of ineligibility for the death penalty using a preponderance of the evidence standard.44  
                                                      
38 Obviously, in those cases where the defendant and the prosecution opt for a bench trial, the trier of fact 
during sentencing would be the judge. 
39 Ark. Code Ann. § 5-4-618 (2002); Conn. Gen. Stat. Ann. § 53a-46a(h); GA Code Ann. § 17-7-131 
(2001); KAN. Stat. Ann. § 21-4623 (2001); KY Rev. Stat. Ann. § 532.135 (2002); MD. Code Ann., 
Criminal Law § 2-202; MO. Rev. Stat. § 565.030.1 (2001); Neb. Rev. Stat. § 28-105.01 (2002), N.M. Stat. 
Ann. § 31-20A-2.1 (2001); NY Crim. Proc. Law § 400.27; N.C. Gen. Stat. § 15A-2005; S.D. Codified 
Laws § 23A-27A-26.3 (2002); Tenn. Code Ann. § 39-13-203 (2002); and, Wash. Rev. Code Ann. § 
10.95.030 (2002). 
40 Ariz. Rev. Stat. § 13-703 (2002); Colo. Rev. Stat. § 16-9-402 (2002); Del. Code An. Tit. 11, § 4209 
(2002); FLA. Stat. Ann. §921.137 (2001); and, Ind. Code § 35-36-9-4 (2002).  However, it should be noted 
that these statutes were initially passed prior to the Atkins decision.  At that time, there were no 
constitutional prohibitions on the execution of the mentally retarded, and these states were providing 
additional statutory protection to such defendants.  Now that there is an Eighth Amendment prohibition 
against the execution of these defendants, it is no longer clear that the heightened standard of “clear and 
convincing evidence” remains constitutional.   
41 517 U.S. 348 (1996) 
42 Shifflett v. Commonwealth, 221 Va. 760, 769 (1981). 
43 Va. Code § 19.2-169.1(e). 
44 An argument can be made that because of the decision in Ring v. Arizona, the Supreme Court has 
mandated that all “factors” which can contribute to a death penalty must not only be decided by a jury, but 
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Summary Decisions 
 
 In summary, the Sub-Committee and the Crime Commission made the following 
four decisions when drafting the statutory response to Akins v. Virginia: 

• a clinical definition of mental retardation should be applied; 
• the determination of mental retardation should be made during the sentencing 

phase after trial; 
• the determination of mental retardation should be made by the jury; and 
• the standard of proof that the defendant must bear should be one of a 

preponderance of the evidence. 
A copy of the proposed legislation can be found in Appendix F. 
 
 
VI. Conclusion and Recommendations 
 
 Based on the discussions and recommendations of the Atkins Sub-Committee, the 
Virginia State Crime Commission made the following recommendations as part of its 
proposal to address the United States Supreme Court’s directives in Atkins v. Virginia. 
 

Recommendation 1 
 

Amend the § 18.2-10 of the Code to specify that a person who is mentally 
retarded is not eligible for the death penalty. 
 
Recommendation 2 
 
The determination of mental retardation should be made by the jury as part of 
sentencing. 
 
Recommendation 3 
 
The defendant should bear the burden of proving his/her mental retardation using 
a standard of preponderance of the evidence. 
 
Recommendation 4 
 
Amend the Code of Virginia to include a definition of mental retardation.  

                                                                                                                                                              
must be proven by the prosecution “beyond a reasonable doubt.”  536 U.S. __, 122 S. Ct. 2428 (2002); see 
also Apprendi v. New Jersey, 530 U.S. 466 (2000).  However, Ring dealt with aggravating factors in the 
sentencing phase, not mitigating factors, such as mental retardation.  Typically, the prosecution in criminal 
cases is not forced to prove the absence of facts or mitigating evidence.  Additionally, the earlier Supreme 
Court case of Medina v. California, 505 U.S. 437, 452-53 (1992), held that it is not unconstitutional to 
require a defendant to prove his incompetency to stand trial, rather than shift the burden to the prosecution 
to prove the defendant is competent, once the issue has been raised.  For these reasons, and because the 
issue of mental retardation is analogous to insanity, the Crime Commission decided to have the burden of 
proof in Atkins claims remain with the defendant.       
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Specifically,  
 
 Mentally retarded means a disability, originating before the age of 18 
years, characterized by: 

(v) significantly sub-average intellectual functioning as expressed by 
performance on a standardized measure of intellectual functioning 
carried out in conformity with accepted professional practice, that 
is at least 2 standard deviations below the mean, considering the 
standard error of measurement for the specific instruments used 
and, 

(vi) substantial limitations in adaptive behavior as expressed in 
conceptual, social, and practical adaptive skills. 

 
Recommendation 5: 
 
Modify the definition of mental retardation in § 37.1-1 to make the definition 
consistent throughout the Code. 



 12

 
VII. Acknowledgements 
 
The Virginia State Crime Commission extends its appreciation to the following agencies 
and individuals for their assistance and cooperation on this study. 
 
 Clinical Advisory Group  
  List 
 
 Jescey D. French, Division of Legislative Services 
  
 
































































































































































































































































































































































	RD54A.pdf
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	


